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INTRODUCTION 

Effective April 1, 2014, Virginia Port Authority amended, restated and renamed the Virginia Port 
Authority Matching Plan in the form of this Virginia Port Authority Defined Contribution Plan (the 
“Plan”), as contained herein.  The purpose of this amendment and restatement is to add an enhanced 
defined contribution benefit for employees hired on or after April 1, 2014.  The Plan is authorized by 
Section 51.1-126.4. of the Code of Virginia of 1950 (as amended) and Section 62.1-129.1. of the Code of 
Virginia of 1950 (as amended).   

It is intended that this Plan shall be exempt from the requirements of Title I of the Employee 
Retirement Income Security Act of 1974 (“ERISA”) as a governmental plan pursuant to Sections 3(32) 
and 4(b) (1) of ERISA.  It is further intended that the Plan, together with the Trust Agreement, meet all of 
the requirements of Sections 401(a) and other applicable sections of the Internal Revenue Code of 1986, 
as amended, and the Plan shall be interpreted, wherever possible, to comply with the terms of the 
aforementioned laws, and all regulations and rulings issued thereunder. 
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ARTICLE I 
DEFINITIONS 

As used herein, unless otherwise required by the context, the following words and phrases shall have 
the meanings indicated: 

1.01 Account means the sum of the balances in the following accounts of Participants under the Plan 
as of the most recent Valuation Date (or as otherwise provided herein): 

(a) “Enhanced Plan Base Account”:  The account of a Enhanced Plan Participant 
attributable to the Employer’ Base Contribution made on his behalf, plus any earnings or losses 
thereon, as provided in Section 3.01. 
  

(b) “Enhanced Plan Matching Account”:  The account of an Enhanced Plan 
Participant attributable to the Employer’s Matching Contributions made on his behalf, plus any 
earnings or losses thereon, as provided in Section 3.02.  
 
 (c) “Matching Plan Matching Account”:  The account of a Matching Plan Participant 
attributable to the Employer’s Matching Contributions made on his behalf, plus any earnings or 
losses thereon, as provided in Section 3.02.  
 
 (d) “Discretionary Account”:  The account of a Participant attributable to the 
Employers Discretionary Contribution made on his behalf, plus any earnings or losses thereon, as 
provided in Section 3.03. 

 
 (e) “Rollover Account”:  The account or accounts of a Participant in the Fund 
attributable to his Rollover Contributions, plus any earnings or losses thereon, as provided in 
Section 3.04.  

 
1.02 Adjustment means the net increases and decreases in the market value of the Fund during a Plan 

Year or other period exclusive of any Contribution during such year or other period. Such 
increases and decreases shall be determined by the Plan Administrator, or its designee. 

1.03 Annual Addition means for any Employee in any Limitation Year, the sum of (a) Contributions 
made by the Employer, (b) Contributions made by the Employee, (c) amounts forfeited by 
terminated Participant which may be reallocated to the participating Employee, (d) amounts 
allocated to an individual medical account as defined in IRC Section 415 (l)(2) which is part of a 
pension or annuity plan maintained by the Employer, (e) amounts derived from a contribution 
paid or accrued which are attributable to post-retirement medical benefits, allocated to the 
separate account of a key employee under a welfare benefit fund as defined in IRC Section 419(e) 
maintained by the Employer, and (f) any other amounts defined as “annual additions” under IRC 
Section 415.  Notwithstanding anything to the contrary herein, the following shall not be treated 
as “annual additions” for purposes hereof: catch-up contributions made pursuant IRC Section 
414(v), Rollover Contributions and any other amounts which are excluded from being “annual 
additions” under IRC Section 415 shall not be considered Annual Additions for purposes hereof. 

1.04 Beneficiary(ies) means any person designated by a Participant or Beneficiary(ies) or otherwise 
entitled to receive such benefits as may become payable hereunder after the death of such 
Participant or Beneficiary(ies) in accordance with Section 2.03. 
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1.05 Board means the Board of Commissioners of the Employer. 

1.06 Break in Service means the twelve (12) consecutive month period beginning on the employee’s 
Severance from Service Date and each anniversary thereon during which an employee fails to 
perform at least one (1) Hour of Service for the Employer. An employee who is absent from work 
for maternity or paternity reasons shall receive credit for Service to the first anniversary of such 
date.  The period from the first anniversary of absence due to maternity or paternity reasons to the 
second anniversary of the date of such absence shall not be included in the determination of the 
Participant’s Service, but the individual shall not be deemed to have terminated employment 
during such period.  For purposes of this paragraph, an absence from work for maternity or 
paternity reasons means an absence (1) by reason of the pregnancy of the individual, (2) by 
reason of the birth of a child of the individual, (3) by reason of the placement of a child with the 
individual in connection with the adoption of such child by such individual, or (4) for purposes of 
caring for such child for a period beginning immediately following such birth or placement. 

1.07 Compensation for any Plan Year means base pay received by the Participant during the Plan Year.  
Base pay shall be determined as of July 1 of each Plan Year, and shall exclude any special items of 
pay such as overtime and bonuses, but shall include increase in base pay awarded during the Plan 
Year.  Compensation shall include any amounts deferred pursuant to Sections 125 (flexible benefit 
plans); 132(f) (qualified transportation fringe benefit); 402(e)(3) (cash or deferred arrangements); or 
402(h) (simplified employee plans). 

In no event shall Compensation taken into account hereunder during a Plan Year exceed the 
maximum amount that may be taken into account for such Plan Year under IRS Section 401(a)(17) 
as adjusted by statute or by the Secretary of Treasury or his delegate. 

1.08 Contributions means Base Contributions, Matching Contributions, Discretionary Contributions 
and Rollover Contributions as provided herein by the Employer or Employee to the Trustee for 
the purpose of providing the benefits under this Plan. 

1.09 Deferred Compensation means that portion of an Employee’s Compensation which a Participant 
has elected to defer in accordance with the provisions of the Deferred Compensation Plan. 

1.10 Deferred Compensation Plan means the Virginia Port Authority Deferred Compensation Plan. 

1.11 Disability means the inability to do any substantial gainful activity by reason of any medically 
determinable physical or mental impairment which can be expected to result in death or which 
has lasted or can be expected to last for a continuous period of not less than twelve (12) months.  
To meet this definition, a Participant must have a severe impairment, which makes the Participant 
unable to do his or her previous work or any other substantial gainful activity which exists in the 
national economy.  The determination of the Disability of a Participant shall be made by the 
Employer.  In making its determination, the Employer shall be guided by the disposition of the 
Participant’s application, if any, for disability benefits under the Federal Old-Age, Survivors and 
Disability Insurance program. 

1.12 Effective Date means August 1, 1998.  The Effective Date of this restatement of the Plan is April 
1, 2014.  
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1.13 Employee means any employee employed by the Employer, subject to the following: 

1.13(a) The term "Employee" shall exclude any person who is a Leased Employee. 

1.13(b) The term "Employee" shall exclude any employee who is a part of a collective 
bargaining unit for which benefits have been the subject of good faith negotiation 
unless and until the Employer and the collective bargaining unit representative 
for that unit through the process of good faith bargaining agree in writing for 
coverage hereunder. 

1.13(c) The term "Employee" shall exclude any person who is classified by the Employer 
as an independent contractor. 

When used with an initial lower case letter, the term "employee" shall mean a person 
employed by the Employer, as the context requires, without regard to the limitations contained in 
this Section. 

1.14 Employer means Virginia Port Authority, an independent government authority, or any successor 
thereto. 

1.15  Employment Date means the date an employee first performs an Hour of Service for the 
Employer. Hours of Service shall be calculated and credited pursuant to Section 2530.200b-2 of 
the Department of Labor Regulations, which are incorporated herein by reference. 

1.16 Enhanced Plan Participant means an Employee who becomes a Participant on or after April 1, 
2014.  Notwithstanding the foregoing, the CEO/Executive Director whose employment with the 
Employer commences on or about February 10, 2014 pursuant to an employment contract 
approved by the Board November 19, 2013, shall be an Enhanced Plan Participant. 

1.17 Fund means the trust fund held by the Trustee to which Contributions are made and from which 
benefits are provided. 

1.18 IRC means the Internal Revenue Code of 1986, as amended. 

1.19 Limitation Year means the twelve (12) month period commencing July 1 and ending June 30. 

1.20 Matching Plan Participant means an Employee who becomes a Participant before April 1, 2014.  
Notwithstanding the foregoing, the CEO/Executive Director whose employment with the 
Employer commences on or about February 10, 2014 pursuant to an employment contract 
approved by the Board November 19, 2013, shall be an Enhanced Plan Participant. 

1.21 Maximum Compensation means: 

1.21(a) The total compensation from the Employer received by or made available to an 
Employee during any Plan Year or, for purposes of the limitations imposed by 
Section 415 of the Code, any Limitation Year: 

(i) Consisting of wages, salaries, earned income (in the case of 
self-employed individuals), and fees for professional services and other 
amounts received (without regard to whether or not an amount is paid in 
cash) for personal services actually rendered in the course of employment 
with the Employer to the extent that the amounts are includible in gross 
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income (including, but not limited to, commissions paid salesmen, 
compensation for services on the basis of a percentage of profits, 
commissions on insurance premiums, tips, bonuses, fringe benefits and 
reimbursements, or expense allowances under a nonaccountable plan (as 
described in Treas. Regs. Section 1.62-2(c)), and 

(ii) Including employee elective salary reduction or similar deferral 
contributions excluded from taxable compensation by reason of Section 
125(a), 132(f)(4), 402(e)(3), 402(h)(1)(B), 402(k) or 457(b) of the Code 
(and elective deferrals or contributions under any other sections of the 
Code covered by Section 415(c)(3)(D) of the Code), but 

(iii) Excluding the following: 

(A) Employer contributions (other than elective contributions 
described in Section 402(e)(3), 408(k)(6), 408(p)(2)(A)(i), or 
457(b) of the Code) to a plan of deferred compensation 
(including a simplified employee pension described in Section 
408(k) of the Code or a simple retirement account described in 
Section 408(p) of the Code, and whether or not qualified) to the 
extent such contributions are not includible in the employee’s 
gross income for the taxable year in which contributed, and any 
distributions (whether or not includible in gross income when 
distributed) from a plan of deferred compensation (whether or 
not qualified), amounts received during the year by an employee 
prior to severance from employment with the Employer pursuant 
to a nonqualified unfunded deferred compensation plan to the 
extent includible in gross income; 

(B) Other amounts that receive special tax benefits, such as 
premiums for group-term life insurance (but only to the extent 
that the premiums are not includible in the gross income of the 
employee and are not salary reduction amounts that are 
described in Section 125 of the Code); and 

(C) Other items of remuneration that are similar to any of the items 
listed in (A) through (C). 

Any such total compensation in excess of the maximum amount that may be taken into 
account for such Plan Year under IRC Section 401(a)(17) as adjusted by statute or by the 
Secretary of Treasury or his delegate shall be disregarded hereunder for all purposes.  Back pay, 
within the meaning of Treas. Regs. Section 1.415(c)-2(g)(8), shall be treated as compensation for 
the Plan Year or Limitation Year to which the back pay relates to the extent the back pay 
represents wages and compensation that would otherwise be included in Maximum 
Compensation. 

1.21(b) Notwithstanding the foregoing, the following rules shall also apply in 
determining Maximum Compensation for Plan Years (or Limitation Years, as 
applicable): 

(i) Amounts earned but not paid during a Plan Year (or Limitation Year, as 
applicable) solely because of the timing of pay periods and pay dates 
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shall not be included in Maximum Compensation for the Limitation Year 
(or Plan Year, as applicable) earned, but shall be included when paid. 

(ii) No amount paid after severance from employment shall be treated as 
Maximum Compensation other than a Participant’s final regular paycheck 
or other than otherwise expressly provided herein. 

(iii) Amounts paid by the later of two and one-half (2-1/2) months after 
severance from employment or the end of the Plan Year (or Limitation 
Year, as applicable) that includes the date of severance from employment 
shall be included in Maximum Compensation for the Plan Year (or 
Limitation Year, as applicable) if such payments would have been paid to 
the Employee while the Employee continued in employment with the 
Employer absent the severance from employment and such amounts are 
regular compensation, commissions, bonuses or other similar 
compensation.   

(iv) The following compensation paid by the later of two and one-half (2-1/2) 
months after an employee’s severance from employment with the 
Employer or the end of the Plan Year (or Limitation Year, as applicable) 
that includes the date of the employee’s severance from employment 
with the Employer shall not be included in Maximum Compensation: 

(A) A payment which is for unused accrued bona fide sick, vacation 
or other leave that the employee would have been able to use if 
employment with the Employer had continued; and 

(B) A payment which is received by the employee pursuant to a 
nonqualified unfunded deferred compensation plan and which 
would have been paid at the same time if employment with the 
Employer had continued, but only to the extent includible in 
gross income.  

  Any payments not described above as included in Maximum Compensation shall 
not be considered Maximum Compensation if paid after severance from 
employment, even if they are paid by the later of 2-1/2 months after the date of 
severance from employment or the end of the Plan Year (or Limitation Year, as 
applicable) that includes the date of severance from employment, except, if 
provided below, payments to an individual who does not currently perform 
services for the Employer by reason of Qualified Military Service described in 
section 3.05 to the extent these payments do not exceed the amounts the 
individual would have received if the individual had continued to perform 
services for the Employer rather than entering Qualified Military Service and 
compensation paid to a Participant who is permanently and totally disabled. 

 
(v) Maximum Compensation shall include amounts paid to an individual 

who does not currently perform services for the Employer by reason of 
Qualified Military Service described in section 3.04 to the extent these 
payments do not exceed the amounts the individual would have received 
if the individual had continued to perform services for the Employer 
rather than entering Qualified Military Service. 
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(vi) Maximum Compensation shall not include post-severance compensation 
paid to any Participant who is permanently and totally disabled (as 
defined in Section 22(e)(3) of the Code). 

(vii) Maximum Compensation shall not include Deemed Section 125 
Compensation.  “Deemed Section 125 Compensation” is an amount that 
is excludable under Section 106 of the Code that is not available to a 
Participant in cash in lieu of group health coverage under a Section 125 
of the Code arrangement solely because the Participant is unable to 
certify that he or she has other health coverage.  Amounts are Deemed 
Section 125 Compensation only if the Employer does not request or 
otherwise collect information regarding the Participant’s other health 
coverage as part of the enrollment process for the health plan. 

1.22 Normal Retirement Age means the later of age sixty-five (65) or five (5) years of participation in 
the Plan; provided however, in the case of a Participant who is employed by the Employer as a 
sworn law enforcement officer, the later of age sixty (60) or five (5) years of participation in the 
Plan. 

1.23 Normal Retirement Date means the first day of the month coinciding with or next following the 
date on which a Participant attains his Normal Retirement Age. 

1.24 Participant means any eligible Employee who becomes a Participant as provided in Article II. A 
Participant may be referred to as an Enhanced Plan Participant or a Matching Plan Participant.    

1.25 Participation Agreement means the contract by which the Employee and Employer agree that the 
Employee participates in the Deferred Compensation Plan. 

1.26 Plan means the Virginia Port Authority Defined Contribution Plan, as contained herein or as duly 
amended.  Prior to April 1, 2014, the Plan was known as the Virginia Port Authority Matching 
Plan. 

1.27 Plan Administrator means the Employer or designee. 

1.28 Plan Year means each twelve (12) month period beginning on July 1 and ending on June 30. 

1.29 Reemployment Date means the date, following a Break in Service, an Employee again performs 
an Hour of Service. 

1.30 Service means, as of any date, the aggregate of an employee’s periods of Service. A period of 
Service is the number of full years and completed months of continuous employment required to 
be recognized under this Plan commencing on the employee’s Employment Date or any 
Reemployment Date subsequent thereto and ending on a Severance from Service Date. 

1.31 Severance from Service Date means the earlier of (i) the date on which an employee quits, retires, 
is discharged or dies, provided he is not credited with an Hour of Service within twelve (12) 
months of such date; or (ii) the first anniversary of the date an employee’s absence from service 
(with or without pay) from the Employer began for any reason other than quitting, retiring, being 
discharged or dying, such as vacation, holiday, sickness, disability, leave of absence or layoff. 

1.32 Trust Agreement means the agreement entered into between the Employer and the Trustee 
pursuant to Article VIII. 
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1.33 Trustee means such individual, individuals or financial institution, or a combination of them as 
shall be designated in the Trust Agreement to hold in trust any assets of the Plan for the purpose 
of providing benefits under the Plan, and shall include any successor trustee to the trustee initially 
designated thereunder. 

1.34 Valuation Date means each business day subsequent to the Effective Date, as of which the Fund 
is valued at fair market value. From time to time, the Plan Administrator may value the Fund as 
of any other date it deems desirable. 

ARTICLE II 
ELIGIBILITY AND PARTICIPATION 

2.01 Eligibility – Each Employee who was a Participant on the day before the Effective Date of this 
Restatement of the Plan shall continue to be a Participant in the Plan at such time.  Each 
Employee who is not then a Participant shall become a Participant on the first day of the month 
following his completion of one (1) Hour of Service for the Employer.    

2.02 Participation - Each person who becomes a Participant shall remain a Participant until his 
termination of employment. 

2.03 Beneficiary Designation - The Participant shall file with the Plan Administrator a written 
Beneficiary Designation designating the person or persons who shall receive the benefits payable 
under this Plan in the event of the Participant’s death.  The form for this purpose shall be 
provided by the Plan Administrator. It shall not be binding on the Employer until it is signed, 
filed with the Plan Administrator by the Participant, and accepted by the Plan Administrator.  If 
the Participant dies without an accepted Beneficiary form on file, the payments shall be made to 
the properly appointed fiduciary of the Participant’s probate estate.  However, if a fiduciary has 
not qualified within one hundred twenty (120) days after the Participant’s death, the payment 
shall be made first to a surviving spouse and, if there is none, second, to a surviving child or 
children, and if there are none, third, to a surviving parent or parents, and if there are none, fourth, 
to the Participant’s estate. 

 
ARTICLE III 

CONTRIBUTIONS AND INVESTMENT FUND ELECTION 

3.01 Base Contributions –  

3.01(a) Contribution - As of each payroll period subsequent to the Effective Date, the 
Employer shall make a Base Contribution to the Fund equal to four percent (4%) 
of an Enhanced Plan Participant’s Compensation for such period.  

3.01(b) Allocation - The Base Contribution shall be allocated to the Enhanced Plan Base 
Account of an Enhanced Plan Participant. 

3.02 Matching Contributions –  

3.02(a) Contribution - As of each payroll period subsequent to the Effective Date, the 
Employer shall make a Matching Contribution to the Fund equal to: 

(i) With respect to an Enhanced Plan Participant, fifty percent (50%) of the 
Deferred Compensation which does not exceed four percent (4%) of 
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eligible Compensation of such Participant deferred into the Deferred 
Compensation Plan, or  

(ii) With respect to a Matching Plan Participant, fifty percent (50%) of the 
Deferred Compensation which does not exceed six percent (6%) of 
eligible Compensation of such Participant deferred into the Deferred 
Compensation Plan.  

(iii) Deferred Compensation shall include “designated Roth Contributions” as 
that term is defined in the Deferred Compensation Plan.   

3.02(b) Allocation - The Matching Contribution made on behalf of an Enhanced Plan 
Participant shall be allocated to the Enhanced Plan Matching Account of such 
Participant.  The Matching Contribution made on behalf of a Matching Plan 
Participant shall be allocated to the Matching Plan Matching Account of such 
Participant. 

3.02(c) Forfeitures - Notwithstanding the foregoing, a Participant who (i) was enrolled in 
the Deferred Compensation Plan pursuant to the deemed deferred compensation 
election provisions under the terms of such plan and (ii) elects within 90 days 
after the date the first deemed elective deferral is made to such plan to receive a 
withdrawal of the amount of elective deferrals (and the earnings attributable 
thereto) made with respect to payroll periods beginning before the effective date 
of the election, shall forfeit the Matching Contribution made with respect to such 
withdrawn contributions and any earnings attributable thereto.  Forfeitures shall 
be used by the Plan in accordance with section 6.03. 

3.03 Discretionary Contributions - 

3.03 (a) Contributions - The Employer may contribute to the Fund from time to time 
additional Discretionary Contributions to be allocated on behalf of each 
Participant eligible to receive an allocation hereunder. 

3.03(b) Allocation - In the event the Employer makes Discretionary Contributions to the 
Fund, the allocable share of such Discretionary Contributions shall be credited to 
the Discretionary Account as of the next preceding Valuation Date to the 
Discretionary Account of each Participant who is in the employ of the Employer. 
Discretionary Contributions will be allocated among the accounts of eligible 
Participants in the ratio in which the Participant’s Compensation bears to the 
aggregate Compensation of all such Participants for the twelve (12) month period 
ending on the last day of the Plan Year. 

3.04 Rollover Contributions - 

3.04 (a) Contributions - The Plan will accept as a Rollover Contribution by Participant 
contribution, or by direct rollover an eligible rollover distribution or as otherwise 
stated below from the following types of plans: 

(i) A qualified plan described in IRC Section 401(a) or 403(a), excluding 
after-tax employee contributions; 
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(ii) An annuity contract described in IRC Section 403(b), excluding after-tax 
employee contributions; 

(iii) An eligible plan under IRC Section 457 (b) which is maintained by a state, 
political subdivision of a state, or any agency or instrumentality of a state 
or political subdivisions of a states, and 

(iv)  An individual retirement account or annuity described in IRC Section 
408(a) or 408(b), but only portion of the distribution that is eligible to be 
rolled over and would otherwise be includible in gross income. 

The Plan Administrator shall determine the rules under which such rollovers will 
be accepted and the procedure to be followed.  Any subsequent distributions of a 
Rollover Contribution shall be subject to the terms of Articles V and VII. 

3.04 (b) Allocation - An Employee’s Rollover Contributions shall be credited at fair 
market value to the Rollover Account as of the date made and such amounts shall 
be fully vested at all times. Such amounts shall share in the Adjustment of the 
Fund. 

3.05 Special Rules for Reemployed Veterans.   

3.05(a) Notwithstanding any other provision of the Plan, the following special rules shall 
apply in order to provide Make up Contributions to the Plan on behalf of 
Reemployed Veterans: 

(i) Make up Contributions shall be made to the Plan by the Employer on 
behalf of a Reemployed Veteran, and allocated to the appropriate 
Account of the affected Participant, in such amount and such manner and 
at such time or times as is required by USERRA.  In accordance with the 
requirements of USERRA, the Plan Administrator may establish 
procedures for determining the proper timing and ordering of Make-up 
Contributions and other contributions made under the Plan and for 
determining the time periods during which Make-up Contributions may 
be made when a Reemployed Veteran has multiple periods of Qualified 
Military Service.  

(ii) Make up Contributions with respect to a Reemployed Veteran shall not 
be subject to any otherwise applicable contribution limits under IRC 
Sections 402(g), 402(h), 403(b), 408, 415, or 457 as applied with respect 
to the Plan Year or taxable year, as applicable to the relevant IRC 
section, in which the contribution is made.  A Make up Contribution 
shall not be taken into account in applying the contribution limits to any 
other contribution made during the Plan Year or taxable year, as 
applicable to the relevant IRC section.  Make up Contributions shall not 
exceed the aggregate amount of contributions that would have been 
permitted under the Plan contribution limits for the Plan Year or taxable 
year, as applicable to the relevant IRC section, to which the contribution 
relates had the Reemployed Veteran continued to be employed by the 
Employer during the period of his Qualified Military Service.  
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(iii) Qualified Military Service of a Reemployed Veteran shall be counted as 
service for purposes of participation, vesting and benefit accrual under 
the Plan.  Additionally, the time period between the end of the 
Reemployed Veteran’s Qualified Military Service and his return to the 
Employer (including the time period spent recovering from an injury or 
illness as required under USERRA) shall be counted as service for 
purposes of participation vesting and benefit accrual under the Plan.  

(iv) A Reemployed Veteran shall be entitled to Base Contributions for the 
period of his Qualified Military Service regardless of whether he timely 
makes contributions to the Deferred Compensation Plan following his 
return to the Employer’s service.  

(v) A Reemployed Veteran shall be entitled to Matching Contributions that 
are contingent on elective deferrals or employee contributions for the 
period of his Qualified Military Service only if he timely makes those 
contributions following his return to the Employer’s service as provided 
in the Deferred Compensation Plan.  

3.05(b) To the extent required by USERRA or IRC Section 401(a)(37) for purposes of 
determining vesting in Accounts and entitlement to death benefits under the Plan, 
in the event a Participant ceases to be an Employee in order to perform Qualified 
Military Service and dies while performing Qualified Military Service, the 
Participant’s death shall be considered to have occurred while he was an 
Employee and, if he ceased to be an Eligible Employee in order to perform 
Qualified Military Service, while he was an Eligible Employee so that his 
Beneficiaries are entitled to any additional benefits provided under the Plan 
(other than contributions relating to the period of Qualified Military Service 
unless otherwise expressly provided), including without limitation any additional 
or enhanced vesting or death benefits, had the Participant resumed employment 
with the Employer and then terminated employment on account of death.  If any 
benefit is due by reason of this subsection and the Participant’s otherwise non-
vested Accrued Benefit has been forfeited, the additional account balance that is 
due shall be restored out of forfeitures under the Plan or, if none, by a special 
contribution by the Employer. 

3.05(c) To the extent permitted by USERRA or IRC Section 401(a)(37) for purposes of 
determining the Accounts of an Employee in Qualified Military Service, in the 
event a Participant ceases to be an Employee in order to perform Qualified 
Military Service and dies while performing Qualified Military Service, the 
Participant shall be considered to have returned to work on the day before his 
death in order to receive the Make-up Contribution under the Plan relating to the 
period of Qualified Military Service.  

3.05(d) For purposes of the Plan, Compensation (but only to the extent the Differential 
Wage Payments to the individual in question, if an Employee, would otherwise 
be included in Compensation) and Maximum Compensation includes Differential 
Wage Payments and a person receiving a Differential Wage Payment from an 
Employer shall be considered an Employee of that Employer.  A “Differential 
Wage Payment” is any payment which is made to an individual by an Employer 
with respect to any period during which the individual is performing Qualified 
Military Service while on active duty for a period of more than thirty (30) days 
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and which represents all or a portion of the wages the individual would have 
received from an Employer if the individual were performing services for the 
Employer. 

3.05(e) For purposes of this section, the following terms have the following meanings: 

(i) “Make up Contributions” means the contributions which are required to 
be made to the Plan for a Reemployed Veteran pursuant to USERRA and 
IRC Section 414(u).  These contributions generally are the contributions 
by the Employer that would have accrued to the Reemployed Veteran 
under the Plan, but for his absence due to his Qualified Military Service.  
Neither the Make up Contribution obligation nor this paragraph requires 
that any earnings be credited to the account of a Reemployed Veteran 
with respect to any Make up Contribution before such contribution is 
actually made. 

(ii) “Qualified Military Service” means any service in the uniformed services 
(as defined under USERRA) by any individual if such individual is 
entitled to reemployment rights under USERRA with respect to such 
service and to the Employer. 

(iii) “Reemployed Veteran” means a person who is or, but for his Qualified 
Military Service, would have been a Participant at some time during his 
Qualified Military Service and who is entitled to the restoration benefits 
and protections of USERRA with respect to his Qualified Military 
Service and the Plan. 

(iv) “USERRA” means the Uniformed Services Employment and 
Reemployment Rights Act of 1994, as amended, and the final regulations 
and any other applicable guidance issued thereunder. 

 
 

ARTICLE IV 
ALLOCATION OF ADJUSTMENT AND MAXIMUM ADDITIONS 

4.01 Allocation of Adjustment - The Employer or its designee shall determine the investment earnings 
of Participants’ Accounts for the period elapsed since the last preceding Valuation Date. Such 
adjustment shall be allocated as of the applicable Valuation Date to the Accounts of all 
Participants who maintain a credit balance in their Account, in relation to that portion of their 
Account attributable to their Base Account, Matching Account, Discretionary Account and 
Rollover Account. All interest, dividends, expense deductions, investment gains or losses, 
whether realized or unrealized, applicable to each Participant Account shall be credited or debited 
to the Account as of each business day. Credits to the Participant’s Account shall be subject to the 
Participant’s then effective investment preference. All reports to the Participant shall be based on 
the net fair market value of the assets as of the reporting date in accordance with the investment 
preference elected by the Participant. 

The Employer shall ensure that each Participant’s allocation is properly credited or 
debited, as the case may be, to his Account. 

4.02 Equitable Allocations - The Plan Administrator shall establish accounting procedures for the 
purpose of making the allocations, valuations and adjustments to Participants’ Accounts provided 
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for in this Article IV. Should the Plan Administrator determine that the strict application of its 
accounting procedures will not result in an equitable and non-discriminatory allocation among the 
Accounts of Participants, or other circumstances arise which are not covered hereunder, it may 
modify its procedures for the purpose of achieving an equitable and non-discriminatory allocation 
in accordance with the general concepts of the Plan and the provisions of this Article IV. 

Further, notwithstanding anything contained herein to the contrary, in order to administer 
the Plan in an equitable and nondiscriminatory manner, the Plan Administrator may choose an 
alternate date to value Participants’ accounts for all purposes including distributions from the 
Plan, transfers among funds within the Plan, loans and any other transactions needing a specific 
valuation date, provided the change in such alternate valuation date is prospective and within 
sixty (60) days after the date the Plan would otherwise value Accounts and provided further that 
the Plan has at least one (1) Valuation Date per Plan Year. 

4.03 Maximum Additions -  

4.03(a) Notwithstanding any other provision of the Plan, the sum of all Annual Additions 
allocated to the accounts of any Participant for any Limitation Year may not 
exceed the lesser of: 

(i) $40,000 (referred to herein as the “Dollar Limitation”), or 

(ii) One hundred percent (100%) of such Participant’s non-deferred 
Maximum Compensation for such Limitation Year, 

which limitations are jointly referred to herein as the “415 Limitations”. The 
compensation limit referred to in clause (ii) of this subsection shall not apply to 
any contribution for medical benefits after separation from service (within the 
meaning of Section 401(h) or Section 419A(f)(2) of the Code) which is otherwise 
treated as an annual addition. 

4.03(b) In determining the Dollar Limitation: 

(i) The Dollar Limitation shall be automatically adjusted by the adjustment 
factor prescribed by the Secretary of the Treasury or his delegate under 
IRC Section 415(d), from time to time, to reflect any annual cost of 
living adjustments and any such adjustment (which with the original 
Dollar Limitation is sometimes referred to herein as the “adjusted Dollar 
Limitation”) shall be effective for the Limitation Year which ends with 
or within the calendar year for which such increase is effective.  For 
Limitation Years beginning after December 31, 2002, the adjustment 
shall be in $1,000 increments on the basis of a base period of the 
calendar quarter beginning July 1, 2001. 

(ii) If any Limitation Year is a period of less than twelve (12) months, then 
the Dollar Limitation for such Limitation Year shall be prorated by 
multiplying then the Dollar Limitation for such Limitation Year by a 
fraction, the numerator of which is the number of months in such 
Limitation Year and the denominator of which is twelve (12). 
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4.03(c) For purposes hereof, the rules of Section 415 of the Code are incorporated by 
reference for purposes of determining “Annual Additions” and applying the “415 
Limitations”. 

4.03(d) In the event a Participant is covered by one or more Defined Contribution Plans 
maintained by the Employer of any affiliate of the Employer, the maximum 
Annual Additions as noted above shall be decreased as determined necessary by 
the Employer, following the reduction of such other Defined Contribution Plans, 
to ensure that all such plans will remain qualified under the IRC. 

4.03(e) If the Administrator determines that the amount of a Participant’s Annual 
Additions exceed the limitations set forth herein, the excess Annual Additions 
shall be corrected as permitted under the Internal Revenue Service’s Employee 
Plans Compliance Resolution System (“EPCRS”), including any successor 
system or program thereto, or pursuant to any other available guidance from the 
Internal Revenue Service or U. S. Department of the Treasury.  All contributions 
by the Employer for such Plan Year which are excess Annual Additions or which 
are forfeited and not reallocated shall be retained as an undesignated account on 
the books of the Fund for allocation among the accounts of the Participants as a 
part of the Employer’s contribution next due for the next following Plan Year.  
Any such amounts so used shall be treated for allocation purposes of the Plan as 
a part of the contribution by the Employer. The undesignated special account 
maintained pursuant to this section shall be adjusted at each Valuation Date for 
its share of net increase or decrease in value of the Fund, and such account shall 
be held in such Fund divisions as the Administrator shall direct.  Notwithstanding 
any other provisions of the Plan, no contributions by the Employer which would 
constitute amounts subject to the 415 Limitations of section 4.03 for a Plan Year 
may be made to the Plan until any balance at the beginning of such Plan Year in 
the undesignated account maintained pursuant to this subsection 4.03(e) has been 
allocated among the accounts of Participants. 

4.04 Defined Contribution Plan - For purposes of Sections 4.03 and 4.04 and Article XI, “Defined 
Contribution Plan” means a plan which is established and qualified under IRC Section 401 or 
403(a), unless the rules of IRC Section 515(c)(4)(C) have been elected, which provides for an 
Account for each participant therein and for benefits based solely on the amount contributed to 
each participant’s account and any income and expenses or gains or losses (both realized and 
unrealized) which may be allocated to such accounts.  

 
 

ARTICLE V 
DISTRIBUTIONS  

5.01 Time of Payment. 

5.01(a) Except as provided in clause (ii) below, the Participant’s Account shall become 
payable to the Participant, if then alive, or otherwise to his Beneficiary, at the 
time elected by the Participant.  Such time may be: 

(i) No earlier than his severance from employment with the Employer; and 

(ii) No later than the April 1 (sometimes referred to as the “Required 
Beginning Date”) following the calendar year in which occurs the later 
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of the date the Participant attains the age seventy and one-half (70-1/2), 
or the date the Participant retires from the service of the Employer or 
otherwise ceases to be employed by the Employer. If the Participant has 
not begun payments by the Required Beginning Date, payments will 
automatically commence at that time. 

 If the Participant has not elected to receive or begin to receive a distribution of 
his Account by the latest time permitted above, the Plan Administrator shall 
direct the Trustee to distribute the Participant’s Account in accordance with 
Section 5.04. While such amount is being held in his Account, it shall continue to 
share in the Adjustment of the Fund. 

5.01(b) The Account of a Participant who is deceased before such Account commences 
to be paid to him shall become payable to his Beneficiary at the time elected by 
such Beneficiary.  Such payments may commence as soon as possible after the 
date of the Participant’s death but no later than the time described in clauses (ii) 
or (iii) of subsection 5.01(d).  If the Beneficiary has not begun payments by the 
date described in clauses (ii) or (iii) of subsection 5.01(d), payments will 
automatically commence at the applicable latest time. 

5.01(c) With respect to a qualified domestic relations order approved by the Plan 
pursuant to section 11.06, unless the qualified domestic relations order is more 
restrictive or the Alternate Payee requests a lump sum payment earlier, an 
“alternate payee” may make an election regarding the “alternate payee’s” 
distribution commencement date within the same time frame and in the same 
manner as the Participant to whom the Account is attributable.  If no election is 
made the default distribution commencement date described in clause (ii) of 
subsection 5.01(a) shall apply.   

5.01(d) Notwithstanding the foregoing provisions of this section, a Participant, or the 
Beneficiary of a Participant who dies before his Account becomes payable, may 
elect a later date on which such Account shall become payable.  Such later date 
shall not be later than: 

(i) In the case of an election by a Participant, the latest time for payment 
under clause (ii) of subsection 5.01(a); 

(ii) In the case of an election by a Beneficiary who is the Participant’s 
spouse, the later of: 

(A) The end of the fifth (5th) calendar year following the calendar 
year in which the Participant’s death occurs, or 

(B) The end of the calendar year in which the Participant would have 
attained the age of seventy and one-half (70-1/2); and 

(iii) In the case of an election by a Beneficiary who is not the Participant’s 
spouse, the end of the fifth (5th) calendar year following the calendar 
year in which the Participant’s death occurs. 

Such election shall be in writing, executed and filed with the Plan 
Administrator at least thirty (30) days (or such shorter period as the Plan 
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Administrator may permit on a uniform and non-discriminatory basis) before 
the date such Account otherwise becomes payable, and it shall set forth and 
shall be conditioned upon the payment of such Account in a form provided 
herein.  Any such election may be revoked or modified at any time. 

5.01(e) Notwithstanding the foregoing provisions of this section, payment may be 
delayed for a reasonable period in the event the recipient cannot be located or is 
not competent to receive the benefit payment, there is a dispute as to the proper 
recipient of such benefit payment, additional time is needed to complete the Plan 
valuation adjustments and allocations, or additional time is necessary to properly 
explain the recipient’s options. 

5.01(f) Notwithstanding the foregoing, if the vested portion of the Participant’s Account is 
not greater than five thousand dollars ($5,000), the Plan Administrator shall direct 
that a single lump sum be made to the Participant or if applicable the Beneficiary 
as soon as reasonably possible following the Participant’s termination of 
employment, death or retirement.  Such lump sum payment shall be subject to 
applicable rollover provisions.  

5.02 Form of Payment When Participant Is the Initial Recipient. 

5.02(a) The Participant shall elect in writing the form in which such Account is to be 
paid to him from the forms of distribution available under the applicable Plan 
investments or that is otherwise provided by the Plan Administrator.  Payments 
continuing after a Participant’s death shall be made to his Beneficiary.  If the 
Participant elects a periodic installment, such installments shall not extend over a 
term certain not extending beyond: 

(i) The life expectancy of the Participant, or 

(ii) The joint life and last survivor expectancy of the Participant and his 
designated Beneficiary. 

5.02(b) With respect to a qualified domestic relations order approved by the Plan 
pursuant to section 11.06, unless the qualified domestic relations order is more 
restrictive or the Alternate Payee requests a lump sum payment earlier, an 
“alternate payee” may make an election regarding the “alternate payee’s” form of 
distribution within the same time frame and in the same manner as the Participant 
to whom the Account is attributable.  If no election is made the default form of 
distribution described in subsection 5.02(b) shall apply.  

5.03 Form of Payment When Beneficiary Is the Initial Recipient. 

5.03(a) In the event of a Participant’s death before his Account commences to be paid to 
him, the Participant’s Account payable pursuant to Section 5.01 shall be paid to 
his Beneficiary in the applicable manner described in this section.  Payments 
continuing after a Beneficiary’s death shall be made to the successor Beneficiary. 

5.03(b) The Beneficiary shall elect in writing the form in which such Account is to be 
paid to him from the forms of distribution available under the applicable Plan 
investments or that is otherwise provided by the Plan Administrator.  If the 
Beneficiary elects a periodic installment, such installments shall not extend over 
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a term certain not extending beyond the end of the fifth (5th) calendar year 
following the calendar year in which the Participant’s death occurs unless: 

(i) Such term certain does not extend beyond the life expectancy of the 
Beneficiary and the Beneficiary is an individual, and 

(ii) Such installments commence not later than (A) the end of the first (1st) 
calendar year following the calendar year in which the Participant’s 
death occurs in the case such individual Beneficiary is not the 
Participant’s spouse or (B) the later of the end of the calendar year in 
which the Participant would have attained the age of seventy and 
one-half (70-1/2) or the end of the first (1st) calendar year following the 
calendar year in which the Participant’s death occurs in the case such 
individual Beneficiary is the Participant’s spouse. 

5.03(c) If the Beneficiary fails to elect a form of distribution, the Beneficiary shall 
receive a cash lump sum of the amount or the cash value of the Participant’s 
Account, subject to applicable rollover rights. 

5.04 Minimum Distribution. 

5.04(a) General Rules. 

(i) Precedence.  The requirements of this section will take precedence over 
any inconsistent provisions of the Plan. 

(ii) Requirements of Treasury Regulations Incorporated.  All distributions 
required under this section will be determined and made in accordance 
with the Treasury Regulations under Section 401(a)(9) of the Code. 

5.04(b) Time and Manner of Distribution. 

(i) Required Beginning Date.  The Participant’s entire interest will be 
distributed, or begin to be distributed, to the Participant no later than the 
Participant’s Required Beginning Date. 

(ii) Death of Participant Before Distributions Begin. If the Participant dies 
before distributions begin, the Participant’s entire interest will be 
distributed, or begin to be distributed, no later than as follows: 

(A) If the Participant’s surviving spouse is the Participant’s sole 
Beneficiary, then distributions to the surviving spouse will begin 
by December 31 of the calendar year immediately following the 
calendar year in which the Participant died, or by December 31 of 
the calendar year in which the Participant would have attained age 
seventy and one-half (70-1/2), if later. 

(B) If the Participant’s surviving spouse is not the Participant’s sole 
Beneficiary, then distributions to the Beneficiary will begin by 
December 31 of the calendar year immediately following the 
calendar year in which the Participant died. 
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(C) If there is no Beneficiary as of September 30 of the year 
following the year of the Participant’s death, the Participant’s 
entire interest will be distributed by December 31 of the calendar 
year containing the fifth anniversary of the Participant’s death. 

(D) If the Participant’s surviving spouse is the Participant’s sole 
Beneficiary and the surviving spouse dies after the Participant but 
before distributions to the surviving spouse begin, this clause 
5.04(b)(ii), other than subclause 5.04(b)(ii)(A), will apply as if the 
surviving spouse were the Participant. 

For purposes of this clause 5.04(b)(ii) and subsection 5.04(d), unless 
clause (ii)(A) of subsection 5.04(b) applies, distributions are considered 
to begin on the Participant’s Required Beginning Date. If clause (ii)(D) 
of subsection 5.04(b) applies, distributions are considered to begin on the 
date distributions are required to begin to the surviving spouse under 
clause (ii)(A) of subsection 5.04(b).  If distributions under an annuity 
purchased from an insurance company irrevocably commence to the 
Participant before the Participant’s Required Beginning Date (or to the 
Participant’s surviving spouse before the date distributions are required 
to begin to the surviving spouse under clause (ii)(A) of subsection 
5.04(b)), the date distributions are considered to begin is the date 
distributions actually commence. 

(iii) Forms of Distribution. Unless the Participant’s interest is distributed in 
the form of an annuity purchased from an insurance company or in a 
single sum on or before the Required Beginning Date, as of the first 
Distribution Calendar Year distributions will be made in accordance with 
subsections 5.04(c) and 5.04(d). If the Participant’s interest is distributed 
in the form of an annuity purchased from an insurance company, 
distributions thereunder will be made in accordance with the 
requirements of Section 401(a)(9) of the Code and the Treasury 
Regulations. 

5.04(c) Required Minimum Distributions During Participant’s Lifetime. 

(i) Amount of Required Minimum Distribution For Each Distribution 
Calendar Year. During the Participant’s lifetime, the minimum amount 
that will be distributed for each Distribution Calendar Year is the lesser 
of: 

(A) the quotient obtained by dividing the Participant’s Account 
Balance by the distribution period in the Uniform Lifetime Table 
set forth in Section 1.401(a)(9)-9 of the Treasury Regulations, 
using the Participant’s age as of the Participant’s birthday in the 
Distribution Calendar Year; or 

(B) if the Participant’s sole Beneficiary for the Distribution Calendar 
Year is the Participant’s spouse, the quotient obtained by dividing 
the Participant’s Account Balance by the number in the Joint and 
Last Survivor Table set forth in Section 1.401(a)(9)-9 of the 
Treasury Regulations, using the Participant’s and spouse’s 
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attained ages as of the Participant’s and spouse’s birthdays in the 
Distribution Calendar Year. 

(ii) Lifetime Required Minimum Distributions Continue Through Year of 
Participant’s Death.  Required minimum distributions will be determined 
under this subsection 5.04(c) beginning with the first Distribution 
Calendar Year and up to and including the Distribution Calendar Year 
that includes the Participant’s date of death. 

5.04(d) Required Minimum Distributions After Participant’s Death. 

(i) Death On or After Date Distributions Begin. 

(A) Participant Survived by Beneficiary.  If the Participant dies on or 
after the date distributions begin and there is a Beneficiary, the 
minimum amount that will be distributed for each Distribution 
Calendar Year after the year of the Participant’s death is the 
quotient obtained by dividing the Participant’s Account Balance 
by the longer of the remaining Life Expectancy of the Participant 
or the remaining Life Expectancy of the Participant’s Beneficiary, 
determined as follows: 

(I) The Participant’s remaining Life Expectancy is 
calculated using the age of the Participant in the year 
of death, reduced by one for each subsequent year. 

(II) If the Participant’s surviving spouse is the Participant’s 
sole Beneficiary, the remaining Life Expectancy of the 
surviving spouse is calculated for each Distribution 
Calendar Year after the year of the Participant’s death 
using the surviving spouse’s age as of the spouse’s 
birthday in that year. For Distribution Calendar Years 
after the year of the surviving spouse’s death, the 
remaining Life Expectancy of the surviving spouse is 
calculated using the age of the surviving spouse as of 
the spouse’s birthday in the calendar year of the 
spouse’s death, reduced by one for each subsequent 
calendar year. 

(III) If the Participant’s surviving spouse is not the 
Participant’s sole Beneficiary, the Beneficiary’s 
remaining Life Expectancy is calculated using the age 
of the Beneficiary in the year following the year of the 
Participant’s death, reduced by one for each 
subsequent year. 

(B) No Beneficiary.  If the Participant dies on or after the date 
distributions begin and there is no Beneficiary as of September 30 
of the year after the year of the Participant’s death, the minimum 
amount that will be distributed for each Distribution Calendar 
Year after the year of the Participant’s death is the quotient 
obtained by dividing the Participant’s Account Balance by the 
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Participant’s remaining Life Expectancy calculated using the age 
of the Participant in the year of death, reduced by one for each 
subsequent year. 

(ii) Death Before Date Distributions Begin. 

(A) Participant Survived by Beneficiary.  If the Participant dies before 
the date distributions begin and there is a Beneficiary, the 
minimum amount that will be distributed for each Distribution 
Calendar Year after the year of the Participant’s death is the 
quotient obtained by dividing the Participant’s Account Balance 
by the remaining Life Expectancy of the Participant’s 
Beneficiary, determined as provided in clause (d)(i) of subsection 
5.04(b). 

(B) No Beneficiary. If the Participant dies before the date 
distributions begin and there is no Beneficiary as of September 30 
of the year following the year of the Participant’s death, 
distribution of the Participant’s entire interest will be completed 
by December 31 of the calendar year containing the fifth 
anniversary of the Participant’s death. 

(C) Death of Surviving Spouse Before Distributions to Surviving 
Spouse Are Required to Begin. If the Participant dies before the 
date distributions begin, the Participant’s surviving spouse is the 
Participant’s sole Beneficiary, and the surviving spouse dies 
before distributions are required to begin to the surviving spouse 
under clause (ii)(A) of subsection 5.04(b), this subsection 
5.04(d)(ii) will apply as if the surviving spouse were the 
Participant. 

5.04(e) Definitions.  For purposes of this section, the follow terms shall have the 
meaning set forth below: 

(i) “Beneficiary” shall mean the individual who is designated as the 
Beneficiary under the Plan in accordance with Section 401(a)(9) of the 
Internal Revenue Code and Section 1.401(a)(9)-1, Q&A-4, of the 
Treasury Regulations. 

(ii) “Distribution Calendar Year” shall mean a calendar year for which a 
minimum distribution is required. For distributions beginning before the 
Participant’s death, the first Distribution Calendar Year is the calendar 
year immediately preceding the calendar year which contains the 
Participant’s Required Beginning Date. For distributions beginning after 
the Participant’s death, the first Distribution Calendar Year is the 
calendar year in which distributions are required to begin under 
subsection 5.04(b)(ii). The required minimum distribution for the 
Participant’s first Distribution Calendar Year will be made on or before 
the Participant’s Required Beginning Date. The required minimum 
distribution for other Distribution Calendar Years, including the required 
minimum distribution for the Distribution Calendar Year in which the 
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Participant’s Required Beginning Date occurs, will be made on or before 
December 31 of that Distribution Calendar Year. 

(iii) “Life Expectancy” shall mean the life expectancy as computed by use of 
the Single Life Table in Section 1.401(a)(9)-9 of the Treasury 
Regulations. 

(iv) “Participant’s Account Balance” shall mean the account balance as of the 
last valuation date in the calendar year immediately preceding the 
Distribution Calendar Year (valuation calendar year) increased by the 
amount of any contributions made and allocated or forfeitures allocated 
to the account balance as of dates in the valuation calendar year after the 
valuation date and decreased by distributions made in the valuation 
calendar year after the valuation date. The account balance for the 
valuation calendar year includes any amounts rolled over or transferred 
to the Plan either in the valuation calendar year or in the Distribution 
Calendar Year if distributed or transferred in the valuation calendar year. 

(v) “Required Beginning Date” shall mean the applicable date provided 
under Section 401(a)(9)(C) of the Code. 

5.05 Advance on or Acceleration of Deferred Payment or Change to Periodic Installments.  If 
distribution of a Participant’s Account has been deferred or is being made from the Fund in the 
form of periodic installments, payment of all or part of any such remaining Account may be made 
to the Participant or to the Beneficiary entitled to benefits prior to the scheduled time for payment 
upon written application delivered to the Plan Administrator.  If distribution of a Participant’s 
Account is being made from the Fund in the form of periodic installments, payment of all or part 
of any such remaining Account may be delayed or decreased upon written application delivered 
to the Plan Administrator, provided the requirements of section 5.02(a) or 5.03(b) continue to be 
met following the change in payment.  A Participant or Beneficiary may make up to two (2) 
changes or withdrawals in any calendar year without incurring a charge.  An administrative fee 
may be applied to changes or withdrawals in excess of two (2). 

5.06 Plan to Plan Direct Rollover as a Distribution Option.   

5.06(a) Notwithstanding any contrary provision of the Plan, but subject to any de minimis 
or other exceptions or limitations provided for under IRC Section 401(a)(31):  

(i) Any prospective recipient (whether a Participant, a surviving spouse, a 
current or former spouse who is an alternate payee under a qualified 
domestic relations order or any other person eligible to make a rollover) of 
a distribution from the Plan which constitutes an “eligible rollover 
distribution” (to the extent otherwise includible in the recipient’s gross 
income) may direct the Trustee to pay the distribution directly to an 
“eligible retirement plan”; and 

(ii) If the entire non forfeitable balance held in the Account of a Participant 
who has not attained the later of his Normal Retirement Age or the age of 
sixty-two (62) exceeds $1,000 but does not exceed $5,000 or any other 
maximum amount under IRC Section 401(a)(31)(B) (determined under 
IRC Section 411(a)(11) at the time of the distribution) and the Participant 
does not either consent in writing to a distribution to him (as opposed to a 
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rollover to an “eligible retirement plan”) or direct in writing the 
distribution be made to a specified “eligible retirement plan” or plans, then 
any “eligible rollover distribution” to him shall be made by the Trustee’s 
paying the distribution directly to an “eligible retirement plan” which is an 
individual retirement plan in a direct rollover to the individual retirement 
plan on behalf of the recipient (an “automatic rollover”).  This clause does 
not apply to payment made to a person who is not a Participant: and;    

(iii) Any non-spouse designated Beneficiary within the meaning of Section 
401(a)(9)(E) of the Code who is a prospective recipient of an “eligible 
rollover distribution” from the Plan may direct the Trustee to pay the 
distribution directly to an “inherited IRA.”  

 
5.06(b) For purposes hereof, the following terms have the meanings assigned to them in 

IRC Section 401(a)(31) and, to the extent not inconsistent therewith, shall have the 
following meanings:  

(i) The term “eligible retirement plan” means:  

(A) A defined contribution plan which is either an individual retirement 
account described in IRC Section 408(a), an individual retirement 
annuity described in IRC Section 408(b) (other than an endowment 
contract), an annuity plan described in IRC Section 403(a), or a 
qualified trust described in IRC Section 401(a), that accepts the 
prospective recipient’s eligible rollover distribution.    

(B) An eligible retirement plan shall also mean an annuity contract 
described in IRC Section 403(b) and an eligible plan under IRC 
Section 457(b) which is maintained by a state, political subdivision 
of a state, or any agency or instrumentality of a state or political 
subdivision of a state and which agrees to separately account for 
amounts transferred into such plan from this Plan.    

(C) The definition of eligible retirement plan applicable to a Participant 
shall also apply in the case of a distribution to a Participant’s 
surviving spouse and to a Participant’s spouse or former spouse 
who is the alternate payee under a QDRO.   

(D) An individual retirement plan described in section 408A of the 
Code (sometimes referred to as a Roth IRA) provided that for tax 
years beginning before January 1, 2010, the recipient does not 
have modified adjusted gross income in excess of $100,000 and is 
not married filing a separate return, both as determined under 
Section 408A(c)(3)(B) of the Code.  

 
(E) In the case of an eligible rollover distribution payable to a 

non-spouse designated Beneficiary within the meaning of Section 
401(a)(9)(E) of the Code, an “eligible retirement plan” means only 
an “inherited” IRA.   

  
(ii) The term “eligible rollover distribution” means any distribution other 

than any of the following:  



 

23 
Active 21409584v4 222584.000001  

 
(A) A distribution which is one of a series of substantially equal 

periodic payments (not less frequently than annually) made either 
for the life (or life expectancy) of the recipient or the joint lives (or 
joint life expectancies) of the recipient and his beneficiary who is 
an individual or for a specified period of ten (10) or more years. 

 
(B) A distribution to the extent it is required under the minimum 

distribution requirement of Section 401(a)(9) of the Code. 
 
(C) Any amount that is distributed on account of hardship (whether or 

not subject to the withdrawal restrictions of Section 
401(k)(2)(B)(i)(IV) of the Code). 

 
(D) Any other amount which is not considered an eligible rollover 

distribution for purposes of Section 402(c)(4) of the Code with 
respect to the Plan.  

 
A portion of a distribution shall not fail to be an eligible rollover distribution 
merely because the portion consists of after-tax employee contributions 
which are not includible in gross income.  However, such portion may be 
paid only to an individual retirement account or annuity described in Section 
408(a) or (b) of the Code, or to a qualified defined contribution plan 
described in Section 401(a) or 403(a) of the Code that agrees to separately 
account for amounts so transferred and earnings thereon, including separately 
accounting for the portion of such distribution which is includible in gross 
income and the portion of such distribution which is not so includible.  Such 
portion may also be paid to an annuity contract described in Section 403(b) of 
the Code or a qualified defined benefit plan described in Section 401(a) or 
403(a) of the Code that agrees to separately account for amounts so 
transferred and earnings thereon, including separately accounting for the 
portion of such distribution which is includible in gross income and the 
portion of such distribution which is not so includible. 

 
(iii) The term “inherited IRA” means an individual retirement account 

described in Section 408(a) of the Code, an individual retirement annuity 
described in Section 408(b) of the Code (other than an endowment 
contract) or an individual retirement plan described in section 408A of the 
Code (sometimes referred to as a Roth IRA) established for the purpose of 
receiving the distribution where the individual retirement account or 
annuity or Roth IRA is treated as an inherited individual retirement 
account or annuity within the meaning of Section 408(d)(3)(C) or, as 
applicable, Section 409A(d)(3)(B) of the Code.  

 
5.06(c) Any such direction shall be filed with the Administrator in such form and at such 

time as the Administrator may require and shall adequately specify the eligible 
retirement plan to which the payment shall be made.   

5.06(d) The Trustee shall make payment as directed only if the proposed transferee plan 
will accept the payment.   
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5.06(e) Any such plan to plan transfer shall be considered a distribution option under this 
Plan and shall be subject to all the usual distribution rules of this Plan (including 
but not limited to the requirement an advance explanation of the option). 

5.06(f) The Administrator is authorized in its discretion, applied on a uniform and non 
discriminatory basis, to apply any discretionary de minimis or other discretionary 
exceptions or limitations provided for under IRC Section 401(a)(31) in effecting or 
declining to effect plan to plan transfers hereunder. 

5.06(g) Within a reasonable time before the benefit payment date of a prospective recipient 
of an eligible rollover distribution from the Plan, the Administrator shall provide 
the prospective recipient with a written explanation of the rollover and tax rules 
required by IRC Section 402(f).  In addition, where the prospective distribution is 
described in clause (ii) of subparagraph 5.06(a), the Administrator shall provide the 
written notice to the prospective recipient required by Sections 401(a)(31)(B)(i) of 
the Code (either separately or at the time the notice under Section 402(f) of the 
Code is provided) that the automatic rollover to an individual retirement plan 
pursuant to clause (ii) of subsection 5.06(a) may be transferred to another 
individual retirement plan.  

5.06(h) In the case of an automatic rollover described in clause (ii) of subsection 5.06(a):  

(i) Unless otherwise determined by the Plan Sponsor by written agreement 
with another Plan fiduciary, the Administrator shall determine the 
individual retirement plan to receive the automatic rollover and the initial 
investment under the individual retirement plan in which the automatic 
rollover is invested;  

(ii) The automatic rollover shall be made to an individual retirement plan 
within the meaning of Section 7701(a)(37) of the Code;  

(iii) In connection with the automatic rollover, the Administrator shall enter 
into a written agreement with the individual retirement plan provider that 
provides:  

(A) The rolled-over funds shall be invested in an investment product 
designed to preserve principal and provide a reasonable rate of 
return, whether or not such return is guaranteed, consistent with 
liquidity;  

(B) For purposes of clause (iii)(A) of this subsection, the investment 
product selected for the rolled-over funds shall seek to maintain, 
over the term of the investment, the dollar value that is equal to the 
amount invested in the product by the individual retirement plan;  

(C) The investment product selected for the rolled-over funds shall be 
offered by a state or federally regulated financial institution, which 
shall be either (I) a bank or savings association, the deposits of 
which are insured by the Federal Deposit Insurance Corporation, 
(II) a credit union, the member accounts of which are insured 
within the meaning of Section 101(7) of the Federal Credit Union 
Act, (III) an insurance company, the products of which are 
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protected by State guaranty associations, or (IV) an investment 
company registered under the Investment Company Act of 1940;  

(D) All fees and expenses attendant to an individual retirement plan, 
including investments of the individual retirement plan (e.g., 
establishment charges, maintenance fees, investment expenses, 
termination costs and surrender charges) shall not exceed the fees 
and expenses charged by the individual retirement plan provider for 
comparable individual retirement plans established for reasons 
other than the receipt of a rollover distribution subject to the 
provisions of Section 401(a)(31)(B) of the Code; and  

(E) The recipient on whose behalf the Plan makes an automatic 
rollover shall have the right to enforce the terms of the contractual 
agreement establishing the individual retirement plan, with regard 
to his rolled-over funds, against the individual retirement plan 
provider, and.  

(iv) Participants shall be furnished a description of the Plan’s automatic 
rollover provisions effectuating the requirements of IRC Section 
401(a)(31)(B), including an explanation that the mandatory distribution in 
the form of an automatic rollover will be invested in an investment product 
designed to preserve principal and provide a reasonable rate of return and 
liquidity, a statement indicating how fees and expenses attendant to the 
individual retirement plan will be allocated (i.e., the extent to which 
expenses will be borne by the account holder alone or shared with the 
distributing Plan or Plan Sponsor), and the name, address and phone 
number of a plan contact (to the extent not otherwise provided in the 
description) for further information concerning the Plan’s automatic 
rollover provisions, the individual retirement plan provider and the fees 
and expenses attendant to the individual retirement plan. 

It is intended that the automatic rollover provisions of the Plan satisfy the safe 
harbor therefore provided in Section 51.1-124.30.F of the Code of Virginia, and 
such provisions shall be interpreted and administered in accordance therewith. 

5.07 Notice and Election Procedures Regarding Payment. 

5.07(a) Any election authorized and any designation of a date of payment by a 
Participant or Beneficiary shall be in writing, shall clearly indicate the election or 
designation being made, and shall be filed with the Plan Administrator and in 
accordance with the procedures provided in the following subsections to this 
section. 

5.07(b) Within a reasonable time before a Participant’s Account is to be paid to him, the 
Plan Administrator shall by mail or personal delivery provide the Participant with 
a written explanation of: 

(i) The terms and conditions of the applicable forms of payment, including 
the financial effects of the applicable forms of payment. 
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(ii) The Participant’s right to delay receipt of his Account until such later 
date allowed under section 5.01, including the right to modify or revoke 
any election thereunder. 

(iii) The Participant’s right to obtain an advance on or acceleration of 
payment of his Account or to change any periodic installments as 
provided under section 5.05. 

5.07(c) Within a reasonable time before the Account of a Participant who died prior to 
commencement of payment of his Account is to be paid, the Plan Administrator 
shall by mail or personal delivery provide the Participant’s Beneficiary with a 
written explanation of: 

(i) The terms and conditions of the applicable forms of payment. 

(ii) The Beneficiary’s right to delay receipt of the Participant’s Account until 
such later date allowed under section 5.01, including the right to modify 
or revoke any election thereunder. 

(iii) The Beneficiary’s right to obtain an advance on or acceleration of 
payment of the Participant’s Account or to change any periodic 
installments under section 5.05. 

5.08 Benefit Determination and Payment Procedure. 

5.08(a) The Plan Administrator shall make all determinations concerning eligibility for 
benefits under the Plan, the time or terms of payment, and the forms or manner of 
payment to the Participant or the Participant’s Beneficiary, in the event of the 
death of a Participant.  The Plan Administrator shall promptly notify the Trustee 
of each such determination that benefit payments are due or should cease to be 
made and provide to the Trustee all other information necessary to allow the 
Trustees to carry out said determination, whereupon the Trustee shall pay or 
cease to pay such benefits in accordance with the Plan Administrator’s 
determination. 

5.08(b) In making the determinations described in subsection 5.08(a), the Plan 
Administrator shall take into account the terms of any qualified domestic 
relations order pursuant to section 11.06 received with respect to the Account of 
the Participant or any Death Benefit with respect to the Participant. The time and 
form of payment with respect to such qualified domestic relations order and the 
time and form of payment chosen by the Participant or his Beneficiary or 
required by the Plan shall not be altered by the terms of the qualified domestic 
relations order.  The Plan Administrator shall make all determinations regarding 
benefit payments to be made pursuant to a qualified domestic relations order.  
Any benefit payments which may be subject to the terms of a domestic relations 
order received by the Plan Administrator shall be suspended during the period the 
Plan Administrator is considering whether the order is a qualified domestic 
relations order.  In the event that benefits are in pay status at the time that a 
domestic relations order is received, the Plan Administrator shall promptly notify 
the Trustee of the amount, if any, of the benefit payments that must be suspended 
for the period required by the Plan Administrator to determine the status of the 
order.  Upon the completion of the Plan Administrator’s review or other 
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determination of the status of the order, the Plan Administrator shall promptly 
notify the Trustee of the time benefit payments are to commence and of the 
identity of, and the amount and form of benefits to be paid to, the person or 
persons to whom payment is to be made. 

5.08(c) To the extent the payment provisions of the Plan are inconsistent with and 
violative of the requirements of Section 401(a)(9) of the Code, the provisions of 
Section 401(a)(9) of the Code are hereby incorporated by reference and shall 
control. 

5.09 Payments to Minors and Incompetents - In case any person entitled to receive payment under the 
Plan shall be a minor, the Plan Administrator in its discretion, may dispose of such amount in any 
one or more of the following ways: 

(a) By payment thereof directly to such minor; 

(b) By application thereof for the benefit of the minor; or 

(c) By payment thereof to either parent of the minor or to any adult person with whom such 
minor may at the time be living or to any person who shall be legally qualified and shall be 
acting as guardian of the person or the property of such minor; provided only that the parent 
or adult person to whom any amount shall be paid shall have advised the Plan 
Administrator in writing that he will hold or use such amount for the benefit of such minor. 

In the event that it shall be found that a person entitled to receive payment under the Plan is 
physically or mentally incapable of personally receiving and giving valid receipt for any payment 
due (unless prior claim therefor shall have been made by a duly qualified committee or other legal 
representative), such payment may be made to the spouse, son, daughter, parent, brother, sister or 
other person deemed by the Plan Administrator to have incurred expense for such person 
otherwise entitled to payment. 

Such payments shall be considered a payment to such Participant or Beneficiary and shall, to the 
extent made, be deemed a complete discharge of any liability for such payments under the Plan. 

5.10 Distribution of Benefit When Distributee Cannot Be Located.  The Plan Administrator shall make 
all reasonable attempts to determine the identity and/or whereabouts of a Participant or 
Participant’s spouse or a Participant’s Beneficiary entitled to benefits under the Plan, including 
the mailing by certified mail of a notice to the last known address shown on the Employer’s, the 
Plan Administrator’s or the Trustee ’s records.  If the Plan Administrator is unable to locate such 
a person entitled to benefits hereunder, or if there has been no claim made for such benefits, the 
Trustee shall continue to hold the benefit due such person, subject to any applicable statute of 
escheats. 

 
 

ARTICLE VI 
VESTING 

6.01 Termination of Employment - Upon termination of employment for any reason, other than 
retirement, death or Disability, a Participant shall be entitled to a benefit equal to the vested 
portion of the value of his Account determined as of the next following Valuation Date following 
such termination of employment. 
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6.01(a) A Participant shall at all times be one hundred percent (100%) vested in his 
Account upon attaining his Normal Retirement Age or upon becoming Disabled. 

6.01(b) If a Matching Plan Participant has not attained his Normal Retirement Age or 
become Disabled at date of termination, he shall be vested in his Matching Account and 
Discretionary Account in accordance with the following table: 

Years of Service Non forfeitable Percentage 

Less than 5 years ....................................................................... 0% 
5 years or more  ................................................................... 100% 
 

6.01(c) If an Enhanced Matching Plan Participant has not attained his Normal Retirement 
Age or become Disabled at date of termination, he shall be vested in his Base Account, Matching 
Account and Discretionary Account in accordance with the following table: 

Years of Service Non forfeitable Percentage 

Less than 2 years ....................................................................... 0% 
2 years  ................................................................................... 25% 
3 years  ................................................................................... 50% 
4 years .................................................................................... 75% 
5 years or more .................................................................... 100% 
 

6.02 Time of Forfeiture.  Upon termination of employment of a Participant, the non-vested portion of 
the Participant’s Account shall be held in the Participant’s Account until the December 31 
Valuation Date following his termination of employment at which time it shall be deemed a 
forfeiture. 

Notwithstanding the foregoing, a Participant shall forfeit his entire Base Account Matching 
Account and Discretionary Account if he is convicted of a felony and it is determined by his 
Employer that the felony arose from misconduct occurring on or after July 1, 2011, in any position 
as an Employee.  Such forfeiture shall occur following the conclusion of the administrative process 
as set forth in Section 51.1-124.13 of the Code of Virginia.  The Administrator may delay 
distribution to a Participant for a reasonable period to allow for the administrative process if notified 
by the Employer that a determination that a felony charge arising from misconduct described above 
is sought.  Forfeitures shall be used by the Plan in accordance with this Section 6.03.  If the 
Participant is or becomes a Participant in service after such forfeiture, the Participant shall be 
entitled to benefits based solely on contributions occurring after the forfeiture.   

 
6.03 Use of Forfeitures.  Forfeitures shall be reallocated to the remaining active Participants’ Accounts 

in the following manner: 

(a) Forfeitures from an Enhanced Plan Participant’s Base Account shall be allocated to the 
remaining Participant’s Enhanced Plan Base Account in proportion to their 
Compensation.  

(b) Forfeitures from an Enhanced Plan Participant’s Matching Account shall be allocated to 
the remaining Participant’s Enhanced Plan Matching Account in proportion to their 
Deferred Compensation. 
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(c) Forfeitures from a Matching Plan Participant’s Matching Account shall be allocated to 
the remaining Participant’s Matching Plan Matching Account in proportion to their 
Deferred Compensation. 

(d) Forfeitures from a Participant’s Discretionary Account shall be allocated to the remaining 
Participant’s Discretionary Account in the same manner as the Discretionary 
Contribution that gave rise to the forfeiture.  

 
 

ARTICLE VII 
WITHDRAWALS AND LOANS 

7.01 Withdrawal from Rollover Account - Upon written notice to the Plan Administrator or its 
designee, a Participant may request a withdrawal of all or a portion of the value of his Rollover 
Account. The withdrawal shall be made on a pro-rata basis from the investment Funds. Payment 
of such amount shall be in a lump sum as soon as reasonably possible following the date the Plan 
Administrator or its designee receives the withdrawal request. Amounts withdrawn pursuant to 
this Section may not be repaid to the Fund. 

7.02 Unforeseeable Emergency Distributions - Notwithstanding any other provisions contained herein, 
in the case of an "Unforeseeable Emergency", a Matching Plan Participant may apply to the Plan 
Administrator to withdraw, in whole or in part, the vested portion of his or her Account, that 
amount necessary to meet the emergency situation constituting the Unforeseeable Emergency. 
Such amount may be withdrawn, subject to the approval of the Employer, prior to Retirement or 
any other termination of employment with the Employer. If the application for withdrawal is 
approved by the Plan Administrator, the withdrawal shall be affected within thirty (30) days 
following such approval. 

Any remaining benefits to which the Matching Plan Participant may be entitled following 
an Unforeseeable Emergency Distribution shall be paid upon Retirement, termination of 
employment, Disability or death in accordance with Section 5.04. 

For purposes of this section 7.02, an "Unforeseeable Emergency" is a severe financial 
hardship to the Participant resulting from a sudden and unexpected illness or accident of the 
Participant or of a dependent (as defined in IRC §152(2)) of the Participant, loss of the 
Participant’s property due to casualty, or other similar extraordinary and unforeseeable 
circumstances arising as a result of events beyond the control of the Participant. The 
circumstances that will constitute an Unforeseeable Emergency will depend on the facts of each 
case, but, in any case, payment may not be made to the extent that such hardship is or may be 
relieved: (1) through reimbursement or compensation by insurance or otherwise; (2) by 
liquidation of the Participant’s assets, to the extent the liquidation of such assets would not itself 
cause severe financial hardship; or (3) by cessation of deferrals under the Plan. Examples of what 
are not considered to be Unforeseeable Emergencies include the need to send a child to college or 
the desire to purchase a home. 

7.03 Loans - Upon written application of a Matching Plan Participant, the Plan Administrator, or its 
designee, may direct that a loan from the Fund be made to the Participant. In order to apply for a 
loan, a Matching Plan Participant shall complete a loan application form provided by the Plan 
Administrator or its designee and provide any additional documentation or financial information 
which the loan request form or Plan Administrator requests. The application for a loan, approval 
or denial of the loan and the resulting loan must be made in accordance with the following 
requirements: 
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7.03(a) Loans shall be made available to Matching Plan Participants in a uniform and 
nondiscriminatory manner with all Matching Plan Participants in similar 
circumstances being treated alike. In no event shall any discretionary power in 
granting or refusing a loan be applied so as to discriminate in favor of any highly 
compensated employee. Loans shall not be available to Participants who are not 
Employees of the Employer or to Enhanced Plan Participants. 

7.03(b) In approving or denying a loan request by a Participant, consideration shall only 
be given to the factors which would be considered in a normal commercial 
setting by an entity in the business of making similar types of loans and may be 
based on, but not limited to, the Participant’s creditworthiness and financial need. 

7.03(c) Upon receipt of a completed loan application, the Plan Administrator or its 
designee shall review the application and notify the Participant in a reasonable 
period of time whether the loan has been approved or denied. 

7.03(d) The maximum permissible loan available in any Plan Year from all plans of the 
Employer shall not exceed the lesser of 

(i) fifty thousand dollars ($ 50,000) reduced by the excess (if any) of: 

(A) the highest outstanding balance of loans from the Plan during 
the one (1) year period ending on the day before the date on 
which the loan was made, over 

(B) the outstanding balance of loans from the Plan on the date on 
which such loan was made, or 

(ii) fifty percent (50%) of the vested portion of the Account the Participant 
would have been entitled to receive pursuant to the provisions of Section 
6.01, assuming the Participant terminated on the day the loan was 
approved by the Plan Administrator or its designee. 

The minimum amount of loan shall be the amount specified in Section 7.03 (q). 

7.03(e) Any loan made pursuant to this Section must generally be repaid within a period 
not to exceed five (5) years. However, the Plan Administrator shall grant a loan, 
the purpose of which is the acquisition of the primary residence of the 
Participant, in which case such loan shall be paid over a reasonable period of 
time not to exceed fifteen (15) years. In no event shall the Plan Administrator 
hold the mortgage of any such primary residence. The period of repayment for 
any loan shall be arrived at by mutual agreement between the Plan Administrator 
or its designee and the Participant. The initial minimum loan repayment period 
shall not be less than one year. Except as may be provided in regulations, each 
loan to which this Section applies must provide for a substantially level 
amortization of the loan with payments being made not less frequently than 
quarterly. 

7.03(f) The method and timing for repayment of any loan hereunder shall be determined 
at the time the loan is made and a copy of such payment schedule shall be 
maintained with the promissory note. Repayment of any loan shall be by payroll 
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deduction, by personal check, or with Plan Administrator consent by a lump sum 
prepayments. 

7.03(g) Interest on any loan hereunder shall be based on a reasonable rate as determined 
by the Plan Administrator or its designee. A loan shall be considered to bear a 
reasonable rate of interest if such rate is commensurate with the interest rate 
charged by persons in the business of lending money for loans which would be 
made under similar circumstances. The interest rate, once fixed, shall remain in 
effect for the duration of the loan. 

7.03(h) All loans shall be evidenced by a promissory note and such note shall be held as 
an asset of the Fund in a segregated account applicable to the Participant to 
whom the loan is granted. The loan shall be collateralized with up to fifty percent 
(50%) of the Participant’s vested Account to the extent the value of his Account 
equals the outstanding balance on the loan. The Plan Administrator may require 
such additional collateral as it deems necessary depending on the type of loan 
being made. The type of additional collateral shall be determined on the same 
basis as would be used in a normal commercial setting by an entity in the 
business of making similar loans. 

7.03(i) All payments by a Participant representing interest shall be considered as 
investment income of the Fund applicable to the Participant. 

7.03(j) All payments by a Participant representing principal and interest shall be used to 
reduce the outstanding balance of the loan and credited along with any interest 
payment to the investment fund as may be chosen by the Participant with respect 
to future Contributions to the Plan. 

7.03(k) The withdrawal from the Participant’s Account to provide the loan shall be made 
on a pro-rata basis from the investment funds. 

7.03(1) No distribution shall be made to or by any Participant or Beneficiary of a 
Participant unless and until all unpaid loans, including accrued interest thereon, 
have been liquidated. In the event of the death, retirement or termination of 
employment of a Participant prior to the time the loan is repaid, or failure to 
comply with any terms of the loan, the loan shall be considered to be in default 
and the balance of such loan shall become due and payable with such repayment 
being satisfied (i) by satisfying the indebtedness from the amount held in the 
Participant’s Account before making payments to the Participant or his 
Beneficiary, (ii) by an adjustment to any outstanding payroll due to the 
Participant, (iii) by the sale, foreclosure or disposal of any collateral which was 
required to secure the loan in addition to the Participant’s Account and, lastly, 
(iv) from any other assets of the Participant. 

7.03(m) Notwithstanding the occurrence of a deemed distribution, the Plan Administrator 
is specifically authorized to withhold foreclosing on a loan which is in default 
until the Plan provides for an otherwise permissible distributable event. For each 
year or portion thereof that a loan shall be in default and not yet foreclosed upon 
shall be considered a deemed distribution to the Participant and reported to the 
Participant and the Internal Revenue Service as such in the year so credited. 
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7.03(n) No loan shall be granted to a Participant unless the Participant consents, in 
writing, that in the event of default of the loan, the outstanding loan balance shall 
be deemed a taxable distribution to the Participant. Such written consent shall be 
of the type and manner intended to satisfy the requirements of IRC Section 411 
(a)(II). 

7.03(o) Participants with an outstanding loan balance who enter Qualified Military 
Service as defined in Section 3.04 may elect to suspend loan payments during the 
period of such Qualified Military Service as permitted under IRC Section 414(u) 
(4). 

7.03(p) No more than one (1) Plan loan may be outstanding at any time. 

7.03(q) No loan shall be granted for less than one thousand dollars ($1,000). 

7.04 No Withdrawals or Loans by Enhanced Plan Participants.   Except as permitted under Section 
7.01, Enhanced Plan Participants are not permitted to take loans or hardship withdrawals from the 
Plan.  

 
 

ARTICLE VIII 
FUNDING 

8.01 Contributions - Contributions by the Employer as provided in Article III shall be paid over to the 
Trustee. All Contributions by the Employer shall be irrevocable, except as herein provided, and 
may be used only for the exclusive benefit of Participants and their Beneficiaries. 

8.02 Fund - The Employer, in order to establish a Fund for the payment of benefits under the Plan, will 
enter into an agreement with the Trustee under which Contributions will be held, invested and 
applied to provide the benefits provided by the Plan. The Trust Agreement is incorporated by 
reference as a part of the Plan, and the rights of all persons hereunder are subject to its terms. The 
Trust Agreement shall contain such powers and reservations as to investment, reinvestment, 
control and disbursement of the funds, and such other provisions not inconsistent with the 
provisions of the Plan and its nature and purposes as shall be agreed upon and set forth herein. 

In accordance with the terms of the Trust Agreement, the Trustee shall accept and receive 
all sums of money paid to it from time to time by the Employer, and shall hold, invest, reinvest 
and administer such moneys and the increment, increase, earnings and income thereof as a Fund 
for the exclusive benefit of Participants and Beneficiaries or the payment of reasonable expenses 
of administering the Plan. 

8.03 Direction of Investment of Contributions - Upon commencing participation, each Participant shall 
have the right to direct that the entire amount of the Contributions being allocated to his Account 
during a Plan Year be invested in the investment Fund(s) approved by the Employer. Investment 
Fund elections shall be made on forms provided by the Plan Administrator, or through its 
designee, and each Participant shall be provided with appropriate forms or procedures at the time 
he becomes a Participant. 

Any such election shall become effective as of the date the Participant commences 
participation in the Plan or as of the date the Employee makes a Rollover Contribution and shall 
continue to apply in subsequent Plan Years unless the Participant properly initiates a change in 
the direction of investment of Contributions in accordance with Section 8.04. 



 

33 
Active 21409584v4 222584.000001  

Without undue delay, the Plan Administrator shall forward appropriate directions it 
receives to the Trustee for execution and the Trustee shall carry out such directions as 
expeditiously as possible. 

8.04 Change in Direction of Investment of Account and/or Contributions - Each Participant shall have 
the right by a request to the Plan Administrator, or its designee, to change his option concerning 
the investment Funds in which his Account balance and/or the Contributions allocated to his 
Account are to be invested. Any such change shall be applicable as soon as possible following the 
date the change is received by the Trustee and shall continue to apply in subsequent Plan Years 
until the Participant properly initiates another change. 

The availability of any alternative investment Fund(s) shall be in the sole discretion of the 
Employer. 

 
 

ARTICLE IX 
FIDUCIARIES AND PLAN ADMINISTRATION 

9.01 Employer - The Employer establishes and maintains the Plan for the benefit of its Employees and, 
of necessity, retains control of the operation and administration of the Plan. In accordance with 
specific provisions of the Plan, the Employer has delegated, as herein indicated, certain of these 
rights and obligations to the recordkeeper, Plan Administrator, and the Trustee and these parties 
shall be solely responsible for these, and only these, delegated rights and obligations. 

The Employer shall supply such full and timely information for all matters relating to the 
Plan as (a) the Plan Administrator, (b) the Trustee, and/or (c) the accountant engaged on behalf of 
the Plan by the Employer may require for the effective discharge of their respective duties. 

9.02 Plan Administrator - The Employer shall appoint a Plan Administrator to hold office at the 
pleasure of the Employer. No compensation shall be paid the Plan Administrator from the Fund 
for service as such. 

In accordance with the provisions hereof, the Plan Administrator has been delegated 
certain administrative functions relating to the Plan with all powers necessary to enable it 
properly to carry out such duties. The Plan Administrator shall have no power in any way to 
modify, alter, add to or subtract from, any provisions of the Plan. 

The Plan Administrator shall have powers and discretionary authority to construe the 
Plan, and to determine all questions that may arise thereunder relating to (a) the eligibility of 
individuals to participate in the Plan, (b) the amount of benefits to which any Participant or 
Beneficiary may become entitled hereunder, and (c) any situation not specifically covered by the 
provisions of the Plan. All disbursements by the Trustee, except for the ordinary expenses of 
administration of the Fund or the reimbursement of reasonable expenses at the direction of the 
Employer as provided herein, shall be made upon, and in accordance with, the written directions 
of the Plan Administrator. When the Plan Administrator is required in the performance of its 
duties hereunder to administer or construe, or to reach a determination, under any of the 
provisions of the Plan, it shall do so in a uniform, equitable and non-discriminatory basis. 

9.03 Trustee - The Employer shall appoint a Trustee to serve at the pleasure of the Employer. In 
conjunction with the adoption of this Plan, and from time to time thereafter as determined by the 
Employer, the Board may select one (I) or more mutual funds held through a Trust Agreement to 
serve as a funding agent for the purpose of receiving and investing Contributions. The mutual 
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fund accounts offered by those mutual funds held in Trust must conform-to the provisions of this 
Plan as well as providing investment plans that conform to IRC Section 40I (a) and regulations 
issued thereunder. 

9.04 Claims for Benefits - All claims for benefits under the Plan shall be submitted to the Plan 
Administrator, or its designee, which shall have the responsibility for determining the eligibility 
of any Participant or Beneficiary for benefits. All claims for benefits shall be made in writing and 
shall set forth the facts which such Participant or Beneficiary believes to be sufficient to entitle 
him to the benefit claimed. The Plan Administrator, or its designee, may adopt forms for the 
submission of claims for benefits in which case all claims for benefits shall be filed on such 
forms. The Plan Administrator, or its designee, shall provide Participants and Beneficiaries with 
all such forms. 

Upon receipt by the Plan Administrator, or its designee, of a claim for benefits, it shall 
determine all facts which are necessary to establish the right of an applicant to benefits under the 
provisions of the Plan and the amount thereof as herein provided. The Plan Administrator shall 
approve, deny and investigate all questionable claims. Upon request, the Plan Administrator will 
afford any applicant the right of a hearing with respect to any finding of fact or determination 
related to any claim for benefits under the Plan. In the event any claim for benefits is denied, the 
Participant or Beneficiary shall be notified of such decision in accordance with the provisions of 
Section 9.05. 

9.05 Claims Procedures - Upon receipt by the Plan Administrator, or its designee, of such an 
application, it shall determine all facts which are necessary to establish the right of an applicant to 
benefits under the provisions of the Plan and the amount thereof as herein provided. Upon 
request, the Plan Administrator will afford the applicant the right of a hearing with respect to any 
finding of fact or determination. The applicant shall be notified in writing of any adverse decision 
with respect to his claim. 

9.06 Records - All acts and determinations of the Plan Administrator shall be duly recorded by the 
secretary thereof and all such records, together with such other documents as may be necessary in 
exercising its duties under the Plan shall be preserved in the custody of such secretary. Such 
records and documents shall at all times be open for inspection and for the purpose of making 
copies by any person designated by the Employer. The Plan Administrator shall provide such 
timely information, resulting from the application of its responsibilities under the Plan, as needed 
by the Insurer or Trustee for the effective discharge of their respective duties. 

9.07 Missing Persons - The Plan Administrator shall direct the Employer to make a reasonable effort 
to locate all Participants or Beneficiaries entitled to benefits under the Plan; however, 
notwithstanding any provision in the Plan to the contrary, if after a period of three (3) years from 
the date such benefit is due, any such Participant or Beneficiary has not been located, his rights 
under the Plan shall be forfeited. Before this provision becomes operative, the Employer shall 
send a certified letter to such Participant or Beneficiary at his last known address advising him 
that his interest or benefits under the Plan shall be forfeited and used to reduce Employer 
Contributions. However, if a Participant or Beneficiary subsequently makes a valid claim with 
respect to such forfeited benefits, his right to benefits shall be reinstated and the Employer shall 
make a special contribution to do so.   
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ARTICLE X 
AMENDMENT AND TERMINATION OF THE PLAN 

10.01 Amendment of the Plan - The Board of the Plan Sponsor may amend the Plan at any time, 
consistent with the Enabling Statute, provided that no such amendment shall reduce, suspend or 
terminate the Accrued Benefit otherwise payable to a Participant or Beneficiary hereunder as of 
the date of such amendment. To the extent required by the exclusive benefit, any amendment of 
the Plan shall not be effective to the extent that the amendment has the effect of causing any Plan 
assets to be diverted to or inure to the benefit of the Employer, or to be used for any purpose other 
than providing Accrued Benefits to Participants and Beneficiaries and defraying reasonable 
expenses of administering the Plan. 

 Notwithstanding the foregoing, the Plan Sponsor hereby delegates to the Administrator the right 
to modify, alter, or amend the Plan in whole or in part to make any technical modification, 
alteration or amendment which in the opinion of counsel for the Plan Sponsor is required by law 
and is deemed advisable by the Administrator and to make any other modification, alteration or 
amendment which does not, in the Administrator’s view, substantially increase costs, 
contributions or benefits and does not materially affect the eligibility, vesting or benefit accrual or 
allocation provisions of the Plan. 

10.02 Termination of the Plan - The Employer expects to continue the Plan indefinitely, but 
continuance is not assumed as a contractual obligation. The Employer reserves the right at any 
time by action of its Board of Commissioners to terminate the Plan. If the Employer terminates 
or partially terminates the Plan or discontinues its Contributions at any time, each Participant 
affected thereby shall be fully vested in his Account. In the event of termination of the Plan by 
the Employer, the Plan Administrator shall value the Fund as of the date of termination. The 
Accounts of the Participants and Beneficiaries affected by the termination, as determined by the 
Plan Administrator, shall continue to be administered as a part of the Fund or distributed to such 
Participants or Beneficiaries pursuant to Section 5.04. 

 
 

ARTICLE XI 
MISCELLANEOUS 

11.01 Governing Law - The Plan shall be construed, regulated and administered according to the laws 
of the Commonwealth of Virginia, except in those areas preempted by the laws of the United 
States of America. 

11.02 Construction - The headings and subheadings in the Plan have been inserted for convenience of 
reference only and shall not affect the construction of the provisions hereof. In any necessary 
construction, the masculine shall include the feminine and the singular the plural, and vice versa. 

11.03 Expenses - The expenses of administering the Fund and the Plan may be paid from the assets of 
the Plan unless the Employer elects to pay such expenses. 

11.04 Participant’s Rights; Acquittance - No Participant in the Plan shall acquire any right to be 
retained in the Employer’s employ by virtue of the Plan, nor, upon his dismissal, or upon his 
voluntary termination of employment, shall he have any right or interest in and to the Fund other 
than as specifically provided herein. The Employer shall not be liable for the payment of any 
benefit provided for herein; all benefits hereunder shall be payable only from the Fund. 
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11.05 Nonalienation - None of the benefits, payments, proceeds, or distributions under this Plan shall be 
subject to the claim of any creditor of the Participant or to the claim of any creditor of any 
Beneficiary hereunder or to any legal process by any creditor of such Participant or of any such 
Beneficiary; and neither such Participant or any such Beneficiary shall have any right to alienate, 
commute, anticipate, or assign any of the benefits, payments, proceeds or distributions under this 
Plan.  

11.06 Qualified Domestic Relations Order - Notwithstanding Section 11.05, all rights and benefits 
provided to a Participant in this Plan shall be subject to the rights afforded to any "alternate 
payee" under a qualified domestic relations order. 

No benefits shall be paid to an alternate payee until the Plan Administrator has 
established that such order is a qualified domestic relations order. Reasonable written procedures 
shall be established to determine the qualified status of domestic relations order and to administer 
distributions pursuant to qualified domestic relations orders.  

11.07 Mistake of Fact - Notwithstanding anything herein to the contrary, there shall be returned to the 
Employer any Contribution which was made as follows: 

11.07(a) By a mistake of fact, as determined by the Internal Revenue Service or in such 
other manner as the Internal Revenue Service may permit; 

11.07(b) Prior to the receipt of initial qualification, if the Plan received an adverse 
determination with respect to its initial qualification and the application for 
determination was made by the time prescribed by law; or 

The return of any Contribution as hereinbefore provided shall be made within one (I) year 
after the payment of the Contribution, the denial of the initial qualification or the disallowance of 
the deduction (to the extent disallowed), whichever is applicable. Any Contribution returned due 
to a mistake of fact under paragraph (a) or disallowance of a tax deduction under paragraph (c) 
shall be reduced by its share of the losses and expenses of the Fund, but shall not be increased by 
income or gains of the Fund, provided that the return of such Contribution shall not be permitted 
to cause the balance of the Account of any Participant to be less than the balance that would have 
been in his Account had such Contribution not been made. Any Contribution returned to the 
Employer due to denial of initial qualification under paragraph (b) shall be equal to the entire 
assets of the Plan attributable to Contributions by the Employer. 

11.08 Counterparts - The Plan and the Trust Agreement may be executed in any number of 
counterparts, each of which shall constitute but one and the same instrument and may be 
sufficiently evidenced by any one counterpart. 

11.09 Notification of Account Balance - After the close of each Plan Year or more frequently as 
determined by the Plan Administrator, the Employer or its designee shall notify, or cause to be 
notified, each Participant of the amount of his share in investment earnings and Contributions for 
the Plan Year (or other period) just completed, and the new balance of his Account. 

11.10 Purpose of the Plan - The purpose of this Plan, which shall be qualified as a profit sharing plan 
under applicable governmental rules, is to provide incentive and retirement security for eligible 
employees. 
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ARTICLE XII 
ADOPTION OF THE RESTATEMENT 

As evidence of its adoption of the Plan, Virginia Port Authority has caused this instrument to be 
signed by its Chairman, on ________________, 2014, to be effective as of April 1, 2014  

 

 VIRGINIA PORT AUTHORITY 

By:  
        Its Chairman 

 
Attest: 
 
       
  Its       
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